UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

VICTORIA ROUPE,
Paintff,
Case No. 03-10069-BC
V. Honorable David M. Lawson

BAY COUNTY and BARBARA DUFRESNE,

Defendants.
/

ORDER DENYING DEFENDANTS MOTION FOR SUMMARY JUDGMENT

The plantiff is the former Chief Deputy Register of Deedsin Bay County Michigan. Shewasfired
fromthat positionby her immediate supervisor, defendant Barbara DuFresne, the Bay County Register of
Deeds, after the plaintiff answered questions posed by acounty commissioner concerning DuFresne’ s poor
attendance at work. The plaintiff hasfiled acomplaint containing dams that her terminationviolated state
law, specificaly the MichiganWhistle-blowersProtectionAct, Mich. Comp. Laws 88 15.361-15.369, and
Michigan’spublic policy. Thecomplaint alsoincludesacount based on42 U.S.C. § 1983 that isgrounded
in the First Amendment’s speech protection clause. The defendants removed the matter to this Court
pursuant to the Court’ sfederal questionjurisdiction, see 28 U.S.C. 88 1331, 1441(a), and have now filed
amotion to dismiss or, inthe dternative, for summary judgment. The Court heard argument of the parties
through their respective counsdl in open court on June 18, 2003. The parties fortified their motion and
response with affidavits, but the materid facts do not appear to be in dispute. The Court will treat the
defendants mationas one for summary judgment, and deny it asto the plaintiff’ sfederd cdlam. Sincethe

motion was brought well before the discovery period has expired, the Court will dso deny the motion for



summary judgment as to the plantiff’s state law dams, but the defendants may renew that motion after
discovery is complete, if gppropriate.
l.

Thefacts of this case are largely undisputed, athoughthe parties not surprisingly differ asto their
ggnificance.

Defendant Bay County isa political subdivision of the State of Michigan, and defendant Barbara
DuFresne is the elected Register of Deeds for Bay County, Michigan, whose duties and powers are
provided by law. Mich. Const. 1963, art. 7, 8 4; Mich. Comp. Laws 8§ 53.89 et seq. The plaintiff,
Victoria Roupe, was employed by Bay County as the Chief Deputy Register of Deeds until her discharge
on December 31, 2002. By law, the Deputy Register of Deeds holds office “during the pleasure of the
register.” Mich. Comp. Laws § 53.91.

Defendant DuFresne apparently was absent from the Register of Deeds office during substantia
portions of 2001 and 2002. The plaintiff states that DuFresne was both out of the office and largely
unavailable from January through March 2002, showed up only afew timesin April 2002, and was entirdly
absent from Mid-May 2002 through Labor Day 2002. Victoria Roupe Aff. §15. The plaintiff states that
Roupe' s absence made it difficult to contact her and that DuFresne rarely returned her cdls regarding
matters of the office. Id. 11 6-8.

Defendant Bay County held aseries of budget megtingsin August 2002. The plaintiff characterizes
these meetings as important annud events in which departmenta budgets are tendered and reviewed by
the County Board. Pl.’s Br. a 4, 5. The defendants, on the other hand, describe them as “informal

meetings’ cdlled by the County Executive to chat about office finances with department heads. Defs.” Br.
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a 2. Because DuFresnedid not return any of the plaintiff’ stelephone cals regarding the 2003 budget, the
plantiff prepared a proposed budget for the coming year herself and appeared at the meeting. Roupe Aff.
11112-13. Prior to thistime, DuFresne had dways prepared the departmenta budget. 1d. 7 11.

A budget meeting concerning the Register of Deeds office washeld on August 16, 2002 attended
by Michadl Regulski fromthe Bay County Finance Office, Robert Redmond, Legidaive/Financid Andys,
Mary Dryzga, Budget Accountant, plaintiff Roupe, and two County Commissoners, Scott Holman and
Christopher Rupp. Michael Regulski Aff. 5, Defs” Ex. 1. Thereissome corroboration for the plaintiff’s
clam tha the meeting was intended as aforma hearing on departmental budget requests. See Regulski
Aff. Ex. A. (labeled “2003 Budget Hearing Schedule’ and including the meeting in question under this
heading). The parties also agree that purpose of the meeting was to present a report on the amount of
funding desired for the coming fisca year, not to investigate any wrongdoing. 1d. 111, 6.

Following a discussion of overtime compensation needed for Register of Deeds staff, County
Commissioner Holman, whom the defendant ingsts did not have any officid role in the meeting, inquired
about DuFresn€' s attendance. Roupe Aff. 116; Regulski Aff. 14, 7. The plaintiff initiadly hesitated in her
answer, ater which the plaintiff clams she was told by Holman that “ [I am] asking you, as a
Commissioner, to tell me.” Roupe Aff. 1 17-18. The plantiff then replied truthfully that DuFresne had
hardly been in the office a dl for the previous five months. Id. 119. The plaintiff gpparently provided no
explanation for DuFresne' s absence. Regulski Aff. 7.

DuFresne admitsin her affidavit, that she was frequently absent to care for two ill family members,

and aso indicates that she was repeatedly absent during the three-month period leading up to the budget



meeting. She dso clams, and Regulski affirms, that her albbsences were known to County adminigtration.
Barbara DuFresne Aff. 11 3, 7; Regulski Aff. 8.

DuFresne returned to work on September 4, 2002. Roupe Aff. §122. Uptothat timeand through
September 11, 2002, DuFresne had not once complained about the plaintiff’s work performance. Id. 9
23. On September 11, 2002, DuFresne informed the plaintiff that she had listened to a tape of a
subcommittee meeting discussing merging the officesof the County Clerk and Regigter of Deeds, and asked
the plaintiff what had occurred at the budget mesting. Theplaintiff then told her of Commissioner Holman's
question and her answer. 1d. 1 24, 25.

On September 13, 2003, DuFresne informed the plaintiff that her answer at the hearing had
“betrayed” DuFresne, and put her bothina®bad light” and “bad position.” 1d. 1 26-27. DuFresne states
that she was unconcerned about the question and answer, but that she was disappointed that the plaintiff
had not told her about the exchange after it occurred, and that she was further concerned about the
plantiff’ shandling of abacklogof work inthe office. DuFresne Aff. 7. Six days later, the plantiff began
apre-approved medica leave. Roupe Aff. §28.

Whenthe plantiff returned on November 25, 2002, DuFresne promptly informed her that she was
“not loyd” to DuFresne and asked her to resign. The plantiff refused. Roupe Aff. 29; 11/26/03 L etter
from Roupe to DuFresne, Pl.’s Ex. 4. DuFresne then tendered the plaintiff a letter terminating her
employment as of the end of the year. The letter provides, in relevant part:

On November 25, 2002, | advised youthat | was most displeased withhow the workload

in the Register of Deeds Office had been alowed to back up in my absence. | dso

advised you that | was disstisfied with your falure to advise me of your statements

regarding this Officeinmy absence. | need not recount our conversation concerning these
issueshere. Sufficeit to say, | requested your resignation, but you declined. | then notified
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you that your gppointment and employment as Chief Deputy would terminated, effective
December 31, 2002.

Undated letter from DuFresne to Roupe, PI.’sEX. 5. DuFresneinggts that the plantiff was discharged
because of her lack of communication and mishandling of office duties, not for her truthful responseto a
Commissioner or her exercise of any First Amendment rights. DuFresne Aff. 9. The plaintiff deniesthat
she had performed her duties in an unsatisfactory manner. Roupe Aff. 1 31.

The plaintiff filed suit on February 18, 2003 in Bay County Circuit Court againgt defendants Bay
Countyand BarbaraDuFresne, dlegingstate-law damsof whistle-blowing and wrongful discharge, aswel
as one federa claim for retdiation contrary to 42 U.S.C. 8§ 1983 and the First Amendment.

.

The partiesinthis case do not serioudy disagree as to the facts of this case, induding the statement
meade by the plaintiff at the budget meeting which is at the heart of this controversy. And the defendant
concedes, for the purpose of this motiononly, that amativaing cause for the plaintiff’ sterminationwasthe
gatement made at that medting. Summary judgment may be granted “if the pleadings, depositions, answers
to interrogatories, and admissons on file, together with the affidavits, if any, show that there is no genuine
issue asto any materid fact and the moving party is entitled to judgment as a matter of law.” Fed. R. Civ.
P. 56(c). Nonetheless, the parties agreement as to the underlying facts does not mean that summary
judgment necessaxrily is appropriate.  Agreement over the facts does not equal agreement as to “the
permissble inferences to be drawn from them.” American Mfrs. Mut. Ins. Co. v. American
Broadcasting-Paramount Theatres, Inc., 388 F.2d 272, 279 (2d Cir. 1967) quoted with approval by

B.F. Goodrich Co. v. U.S Filter Corp., 245 F.3d 587, 593 n.2 (6th Cir. 2001). Inthiscase, theparties



disagree as to the inferences that properly may be drawn from the plaintiff’ s satement. In adjudicating a
summary judgment motion, the Court views the evidence, including the reasonable inferences that can be
drawnfromthefacts, inthe light most favorable to the nonmoving party. Andersonv. Liberty Lobby, Inc.,
477 U.S. 242, 251-52 (1986); Rodgers v. Monumental Lifelns. Co., 289 F.3d 442, 448-49 (6th Cir.
2002).

The First Amendment to the United States Congtitution, as incorporated by the Fourteenth
Amendment, prohibits state governmentsand thair politica subdivisons fromretdiaing againg most forms
of citizen speech. 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 489 n.1 (1996); Lovell v. City
of Griffin, 303 U.S. 444, 450 (1938); Mt. Healthy City Sch. Dist. Bd. of Ed. of Doyle, 429 U.S. 274,
283-84 (1977). Citizens who are dso public employees retain this protection, provided that (1) ther
speech raises a matter of public concern, and (2) thar interest in speaking is not outweighed by their
employer’s interest in mantaining workplace harmony and effectiveness. Connick v. Myers, 461 U.S.
138, 142 (1983); Jackson v. Leighton, 168 F.3d 903, 909 (6th Cir. 1999). Thefirg dement of the test
— public concern requirement — seeks to draw a line between issues “relating to any matter of politicd,
socid, or other concern to the community,” Connick, 461 U.S. at 146, and those that largely reflect the
“quintessentid employee beef” about incompetent or insengtive management, Jackson, 168 F.3d at 911.
Thesecond requirement invokesthe badancing test set forthin Pickering v. Board of Education, 391 U.S.
563 (1968), caling upon the court to determine whether the employee' s interest in spesking as she did
outweighed the defendants’ interests in keeping her slent. Bonnell v. Lorenzo, 241 F.3d 800, 809 (6th
Cir. 2001) (citing Connick, 461 U.S. at 147-50). The factorsto be consdered in weighing the parties

respective interests include “whether the statement impairs discipline by superiorsor harmony among co-
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workers, has a detrimenta impact on close working relationshipsfor whichpersonal loydtyand confidence
are necessary, or impedes the performance of the speaker'sdutiesor interfereswiththe regular operation
of the enterprise” Rankin v. McPherson, 483 U.S. 378, 388 (1987).

A public employee who auffers adverse consequences after engaging in protected speech may
recover under Section 1983 if she can show that “the First Amendment violation was a substantial or
motivating factor” in the defendants adverse employment action. Bonnell, 241 F.3d at 810 (citing Mt.
Healthy, 429 U.S. a 285). If the decison was motivated by the Firs Amendment violation, the
defendants may vindicatether decision by presenting evidence that they would have takenthe same action
in the absence of the protected speech. Ibid.

Thereisaparalld line of casesthat addressesthe First Amendment rightsof public employeeswho
hold certain patronage positions. See Elrod v. Burns, 427 U.S. 347 (1976); Branti v. Finkel, 445 U.S.
507 (1980). Generdly, dismissals from employment for political patronage reasons violates the First
Amendment; however, anexceptionto this rule exists in the case of public employees who hold postions
of confidence or policymaking. Those employees may be dismissed solely on the basis of thar politicd
dfiliation without offending the Firs Amendment. SeeElrod, 427 U.S. a 367; Branti, 445 U.S. at 517.

Theselinesof authority converged and were melded together for the firg time inthisdrcuit inRose
V. Sephens, 291 F.3d 917 (6th Cir. 2002). In that case, the court considered whether the Elrod/Branti
exceptionoperated to prevent a public employeeinaconfidentid or policymaking positionfrommaintaining
anactionunder Section 1983 based on adverse employment actionthat resulted after the employee spoke
out on a matter of public concern. The court answered the question in the affirmative, setting down the

fallowing rule



We. .. hold that where an employee isin apolicymaking or confidentid pogition and is

terminated for speech related to hispalitica or policy views, the Pickering balancefavors

the government as amatter of law.

Id. at 922. The court reasoned that the Supreme Court has endorsed the view that government has “a
legitimate interest in securing employees who will loyaly implement its policies” Ibid (citing Rutan v.
Republican Party of Illinois, 497 U.S. 62, 74 (1990)). The court found that dlowing dismissd of public
employees serving in confidentia or policymaking pogtions “is an appropriate means of promoting that
interest because the government already enjoys the right to choose or dismissthose employeesonthe basis
of thar palitical views.” Ibid. The court did not discard the Pickering baancing process dtogether when
confidentia or policymaking employees invoked the Firsd Amendment. Rather, the court concluded that
“the government’ sinterest in gppointing politicaly loya employeesto certain postions converges with its
interest in operating an efficient workplace® so that the “nature of the postion itself weightsthe balancein
favor of government.” 1d. at 923.

In determining whether the Elrod/Branti thumb may be placed on the Pickering scale, the Rose
court set down two inquiries. Firg, it must be determined whether the employee occupied a position in
which party or persond loyaty “is an appropriate requirement for the effective performance of the public
officeinvolved.” Id. at 924 (quoting Branti, 445 U.S. at 518). Second, the court must determine whether
the speechwhich provoked the adverse employment action “ addressed palitica or policy-related issues.”
Ibid.

Inaddressing the firgt inquiry, the court turned to the decisoninMcCloud v. Tesla, 97 F.3d 1536
(6th Cir. 1996), a politica patronage case that did not involve protected speech issues. There, the court

of appeds st forth four categories of employees subject to the Elrod/Branti exception:
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Category One: postionsspecificaly namedinrelevant federd, Sate, county or municipa

law to which discretionary authority with respect to the enforcement of that law or the

carrying out of some other policy of political concernis granted;

Category Two: positionstowhich asignificant portion of thetota discretionary authority

available to category one position-holders has been delegated; or positions not namedin

law, possessing by virtue of the jurisdiction’'s patternor practice the same quantum or type

of discretionary authority commonly held by category one postionsin other jurisdictions,

Category Three: confidentia advisors who spend asignificant portion of ther time on

the job advisng category one or category two position-holders on how to exercise thelr

statutory or delegated policymaking authority, or other confidentia empl oyeeswho control

the linesof communi cationto category one positions, category two positions or confidential

advisors.

Category Four: pogtions that are part of a group of postions filled by baancing out

politica party representation, or that arefilled by baancing out selectionsmadeby different

governmenta agents or bodies.
97 F.3d at 1557 (footnotes omitted).

In this case, the plantiff’s statutorily-defined job is a prototypical Category Two postion. The
parties do not dispute this point, nor could they. Barbara DuFresne hersdlf, asthe Register of Deeds, is
a Category One policymaker. Michigan law provides for the gopointment of a deputy register of deeds
who shdl hold “office during the pleasure of the register.” Mich. Comp. Laws § 53.91. Michigan law
further states that the Deputy Register of Deedsisto performthe duties of the Register of Deeds when the
office of Register of Deedsis vacant or when the Register is aisent or otherwise unable to perform her
duties. Mich. Comp. Laws 8 53.92. Although neither party has provided a detailed summary of the
plantiff’ sdutiesas Deputy Regigter, it isclear that she fulfillsthe Register’ s duties in the Register’ sabsence
by operationof law, and that she did so here by drafting a proposed budget for the Register’ sofficewhen
DuFresne falled to fulfill that respongbility of her office. Furthermore, definitions provided by state law are
entitled to deference. SeeHager v. Pike CountyBd. of Educ., 286 F.3d 366, 372 (6th Cir. 2002). Even
though her other duties may be largely minigterid, the plantiff’ s respongbility for sanding in the shoes of
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the Register during her absence places her in Category Two under McCloud and subjects her to dismissd
for perceived didoydty. SeeHall v. Tollett, 128 F.3d 418, 425-26 (6th Cir. 1997); Hoard v. Szemore,
198 F.3d 205, 215 (6th Cir. 1999); see also Hager, 286 F.3d at 374 (holding that a position need only
fal “with reasonable certainty” into one of the McCloud categories to come within the Elron/Branti
exception).

Whether the plantiff’s speech “addressed political or policy-related issues’ presents a close
question. The defendants urge the Court to find that any speech by a confidentid or policymaking
employee that involves a matter of public concern automaticaly satisfies the second Rose requirement.
However, the Rose court did not intend to draw suchabright line, nor do the cases from other circuitson
whichit rdied support sucharule. For instance, in Bonds v. Milwaukee County, 207 F.3d 969 (7thCir.
2000), the court endorsed a “categorica exception” for policymaking employees under the Pickering
balancing process that favored the government. However, the court sopped well short of creating a per
se rule permitting discharge of such employees for any job-related speech. Citing Marshall v. Porter
County Plan Comm’'n, 32 F.3d 1215, 1221 (7th Cir. 1994) for the proposition that the government
cannot “terminate a policymaking employee for speech criticizing her employer’ s abuse of office because
the speech did not involve her palitica or policy viewpoints,” the court noted that the Elrod/Branti
exception* does not immunize public employer actionunconnected to and unmotivated by need for politica
loydty.” Bonds, 207 F.3d at 979. The court reasoned that the exception does not apply when the
gatements do “not implicate the employee' s palitics or substantive policy viewpoints’ since such speech

“runs too remote from the interests that animate the exception.” 1bid.
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Smilaly, in Flynn v. City of Boston, 140 F.3d 42 (1st Cir. 1998), the court found no First
Amendment protection for public employees who voiced their oppostion to the manner in which ther
politically-gppointed superior administered a public program. However, the court focused not only onthe
nature of the employees postions, but also on the content of the speech, and established a*reasonable
working rule’ that permitted the governmental employer, under the Elrod/Branti exception, to consider
the employee’'s * subgtantive views on agency matters’ when making hiring or retention decisons. 1d. at
47. Nonethdess, the court noted: “ This does not mean that anything goesfor policy-related positions: this
would be a different case if an executive were fired for reporting a crime or fraud or for expressing
adherence to one church or another.” Ibid.

Fndly, in Barker v. City of Del City, 215 F.3d 1134 (10th Cir. 2000), the court recognized that
the Elrod/Branti exception gpplied in speech cases asit did in political association cases, but only when
the speechtouched uponthe employee s* paliticsor subgtantive viewpoints.” 1d. at 1139 (quoting Bonds,
207 F.3d at 979). Thus, it determined that the court must apply Pickering baancing to an employee's
“gpeechonamatter of public concern unreated to her palitics or substantive policy positions, eventhough
sheis dso a palicymaking employee to whom the Elrod/Branti line of cases gpplies” 1bid.

This Court therefore must rgject the defendants argument that any speech by a policymaking or
confidentiad employee on a matter of public concern reating to the employing governmenta  unit
automaticaly invokesthe Elrod/Branti exception. That position approximatesthe Ninth Circuit approach
represented by Fazio v. Cityand County of San Francisco, 125 F.3d 1328, 1332 (SthCir. 1997). The
Rose court specificdly rejected that view, which eschews consideration of the content of speech, and

permitsrejectionof Firs Amendment retdiation clams once the employee is found to be in a confidentia
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or policymaking podition. Rather, the Sixth Circuit directs lower courts to examine the content of speech,
gnce statements touching on matters of public concern that do not implicate policy, betray confidence, or
portend didoyaty cannot support the Elrod/Branti exception.

The specific statement in this case, according to the plaintiff, was made at a budget meeting
atended by a Bay County commissioner, among others. In response to a question posed by the
commissioner asto when Barbara DuFresne had last beeninher office, the plantiff stated “that Defendant
DuFresne had been to work approximately one week inthe past five months.” Aff. of Pl. §19. Because
this statement was made a a budget meeting a which staffing issues were dlegedly discussed, the
defendants argue that the plantiff’'s statement was a comment on palicy, or perhaps a criticiam of
DuFresne' sattendance or work habits, or a breachof confidence. The plaintiff respondsthat shewasnot
commenting on policy or DuFresne swork performance; rather she was merely responding to an inquiry
by an dected public officid in atruthful way.

The Court findsthat elther conclusionreasonably could be drawn fromthesefacts. A lisgener could
have inferred criticism from the plaintiff’s answer to the commissoner’s questions, just as reedily as one
could perceive the answer to condtitute a neutrd, factud reply to an inquiry that the commissoner was
entitled to make. Because the Court at this stage of the proceedings isobliged to view the facts and draw
dl inferencesin favor of the plantiff, see Anderson, 477 U.S. at 251-52; Rodgers, 289 F.3d at 448-49,
the Court will accept the inference that is consstent with a policy-free, noncriticd, truthful statement.

But evenif the satement wasintended to congtitute a critica comment on DuFresne s performance
inoffice, the Court would not find that the Elrod/Branti exception divests the plaintiff of the protectionof

the Firs Amendment. DuFresne€'s termination letter to the plaintiff assgned as cause DuFresn€'s
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“dissatidf[action] with [the plantiff’'g falure to advise me of your satements regarding this Office in my
absence.” H.sBr. Ex. 5. The plantiff assertsthat DuFresne fdt “betrayed” by the plantiff's reveding
DuFresne s absence from officeto the commissoner. Aff. of Al. 126. Drawing inferencesin favor of the
plantiff, it is entirely reasonable to conclude that the plaintiff was criticd, not of any policy or management
decison, but of DuFresne' s nonfeasance, abandonment of her responghbilities, or abuse of office. It might
be argued that DuFresne's demand of loyaty from her appointee extended to an expectation that the
plaintiff would cover up these misdeeds. Such speech cannot be said to “implicate the employee s palitics
or subsgtantive policy viewpoints,” nor can the Court conclude that it is outweighed by a legitimate
government interest in dlenang the plantiff.  Government policy ought to encourage not only loyaty to
elected officids, but aso truthful responsesto vdid inquiries. No public officid has aright to expect that
his or her subordinate will prevaricate when asked a direct question touching on such basic matters as
whether the officeholder is showing up for work. Not only is the Elrod/Branti exception ingpplicable to
speech of this nature, but the Pickering balance tips quite decidedly in favor of First Amendment
protection.

The Court finds, therefore, that the plaintiff may proceed on her clam under 42 U.S.C. § 1983,
and that the defendants are not entitled to judgment on that claim as a matter of law.

The defendants dso attack the plantiff's theories based on the Michigan Whistleblower's
Protection Act (WPA) and violaionof publicpolicy. A clam under the WPA requiresthe plaintiff to plead
and prove that she was engaged inactivity protected by the WPA, that the defendants discharged her, and
that a causal connection exigs between the protected activity and the discharge. Chandler v. Dowell

Schlumberger Inc., 456 Mich. 395, 399, 572 N.W.2d 210, 212 (1998). To prove aclaim of wrongful
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discharge contrary to public palicy, the plaintiff must show a preexisting employment relaionship, that the
defendants terminated that relationship, and that the employment was terminated for areason contrary to
Michiganpublic policy. Suchodolski v. Mich. Consol. Gas Co., 412 Mich. 692, 695, 316 N.W.2d 710,
711 (1982). The plaintiff has stated the requisite eements in her pleadings. Moreover, because the
summary judgment was filed early on in this process, primarily to obtain a ruling on the First Amendment
issue, no meaningful discovery has taken place on these potentidly fact-intensve clams.  Summary
judgement, therefore, would be premature. Vance by and through Hammonsv. United States, 90 F.3d
1145, 1149-50 (6th Cir. 1996).
I1.

The Court finds that the defendants have not established that they are entitled to judgment as a
meatter of law on the plaintiff’s federa clam based on 42 U.S.C. § 1983 and grounded in the First
Amendment. The caseisnot yet in a posture to address the plaintiff’s remaining clams.

Accordingly, it is ORDERED that the defendants motion to dismiss or for summary judgment
[dkt # 8] isDENIED. The defendant may renew the motionasto the state-law counts after the close of

discovery and in accordance withthe Case Management and Scheduling Order entered on May 2, 2003.

/s
DAVID M. LAWSON
United States Digtrict Judge

Dated: June 23, 2003

Copiessent to:  Glen N. Lenhoff, Esquire
John R. McGlinchey, Esquire
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